
APPENDICES

APPENDIX A: DEFINING REFUGEES

This book assumes what I call the Life Claim: an individual is a refugee 
if their right to life is threatened in their home countries, regardless of 
whether it is threatened from persecution, violence, poverty or other 
life-threatening conditions.1 All such refugees have a right to asylum, 
assuming they have no other mechanism for accessing protection, and 
assuming states have the capacity to accept such individuals.

The Life Claim is limited in scope, establishing a suffi cient but not 
necessary condition: it is suffi cient that a refugee’s right to life is under-
mined, but not necessary. It is not necessary because those suffering 
other harms, such as life-long detention, are likely refugees as well.2 
The Life Claim is also neutral as to when, precisely, states no longer 
have the capacity to accept refugees, and so can ethically turn them 
away. It may be that a state lacks capacity if the costs of accepting more 
refugees are very high,3 or if accepting refugees endangers citizens’ 
access to basic rights and liberal institutions.4 My aim here is merely 
to demonstrate that, however we measure capacity, states ought not to 
differentiate between those fl eeing persecution, those fl eeing general 
violence, and those fl eeing other life-threatening conditions.

Importantly, I do not claim that all individuals fl eeing life-threat-
ening conditions are refugees. A ninety year old without access to very 
costly cancer treatment does not necessarily have a right to asylum 
abroad to obtain treatment, because the right to life needn’t entail the 
right to access costly life-saving treatment at age ninety. In contrast, 
an individual who cannot access basic medical care does have a right 
to asylum, assuming an individual’s right to life is violated if they lack 
access to basic medical care. Determining who precisely has their right 
to life violated would require a broader discussion of rights, but this is 
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226 The Ethics and Practice of Refugee Repatriation

not necessary for my purposes: I merely wish to demonstrate that those 
fl eeing persecution do not have a special right to asylum as compared 
to those fl eeing other equally life-threatening rights violations.

There are two common claims that are inconsistent with the Life 
Claim. I describe them below, along with my objections.

1. The Aid Claim

According to the Aid Claim, states have a duty to protect the right to 
life of individuals outside of their borders, assuming such protection 
does not rise above a given cost. States can often protect the right to 
life by sending aid, as when states send food aid to individuals suf-
fering from severe malnutrition. For such individuals, states can fulfi ll 
their duties without granting asylum. States must only grant asylum to 
those who cannot be saved any other way. In general, those who are 
fl eeing persecution and general violence cannot be saved any other 
way.5 Sometimes individuals suffering from hunger also cannot be 
saved any other way, because their home government is blocking the 
provision of international aid, and such refugees simply must obtain 
asylum to obtain food.6 Regardless, most individuals who fi nd their 
right to life threatened can be helped with aid, and so states needn’t 
grant them asylum.

The problem with the Aid Claim is that it confuses what states can 
do with what they will do. States can send aid, but they often do not – at 
least, they do not send nearly as much aid as they have a duty to send. 
In 2016 wealthy states’ total aid was $142.6 billion, averaging only 0.32 
per cent of gross national income, far less than states can afford to send, 
and far less than the minimum necessary to secure poor individuals’ 
right to life.7 If states are not sending suffi cient aid, then those living in 
poverty can only save themselves through asylum. They therefore have 
a right to asylum.

Importantly, even if states do fulfi ll their duties to provide aid, in 
that they are sending as much aid as they can before the costs become 
too high, they may still have a duty to provide asylum. This is because 
asylum does not necessarily incur costs. If asylum does not incur costs, 
states cannot claim they have no duty to provide asylum because they 
have already incurred costs in sending aid. It would be comparable to 
a philanthropist donating most of her life savings to charity, and then 
failing to save a drowning child whom she can save at no cost. If the 

5857_Gerver.indd   2265857_Gerver.indd   226 04/10/18   2:53 PM04/10/18   2:53 PM

 EBSCOhost - printed on 10/9/2020 5:39 AM via UNIVERSITY OF ESSEX. All use subject to https://www.ebsco.com/terms-of-use



Appendices 227

philanthropist can save the child at no cost, she has a duty to do so, 
even if she has donated money already.

There are a number of instances where asylum involves no costs, as 
when refugees arrive with savings which they pay as a tax to the gov-
ernment, receiving services equivalent in value to what they pay. We 
might also imagine refugees paying into a type of insurance scheme 
upon arrival, with each refugee paying a given sum, and only some 
refugees receiving services more than this sum, such that the group as 
a whole is given asylum without costs. Just as well-run health insur-
ance involves no net costs, a well-run refugee scheme – with refugees 
paying into the scheme – needn’t involve net costs. Similarly, if a group 
of highly-skilled refugees is given asylum, the predicted cost of each 
refugee may be less or equal to the predicted sum they will pay in 
taxes while given asylum. If such refugees will contribute more than 
they gain in services, states cannot claim that costs justify no asylum. 
Therefore, even if states have already accepted their fair share of costs 
in sending aid oversees, they still have a duty to provide asylum to 
these no-cost refugees. This is consistent with the Life Claim, which 
holds that all individuals are refugees if their right to life is threatened, 
and states have an obligation to accept refugees if the costs fall below 
a given threshold.

2. The Membership Claim

There is a second claim inconsistent with the Life Claim, which I call 
the Membership Claim. It holds that refugees are those who are no 
longer members in their home countries, and so holding a right to 
membership elsewhere. True membership entails eventual citizen-
ship, and so true refugees have a right to eventually obtain citizenship. 
Some individuals fl eeing life-threatening conditions are still members 
of their home state, and so have no right to citizenship in another state. 
They merely have a right to temporary protection until returning home 
is safe.

The Membership Claim is similar to the Life Claim, because it accepts 
that all those fl eeing life-threatening conditions have a right to asylum. 
It simply does not call individuals “refugees” if they will eventually be 
required to return home. If one accepts the Membership Claim, then 
replace my use of the word “refugees” with “those who cannot currently 
return to their home country because their lives will be at risk.”
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228 The Ethics and Practice of Refugee Repatriation

However, I still believe the Membership Claim is wrong, and that 
all those whose right to life are at risk at home ought to be called 
refugees, and that we ought not to prioritize those fl eeing persecution 
in granting citizenship. Let me briefl y present the Membership Claim, 
and why it is faulty.

The Membership Claim begins with the premise that all individu-
als have a right to be members of a state. An individual is no longer 
a member if her membership has been repudiated by the state. Her 
membership can be repudiated when a core feature of her identity is 
rejected, and this can occur if she is persecuted because of her religion, 
race, politics, or social membership. She therefore has right to member-
ship in a new state, rather than mere temporary asylum. In contrast 
to those who are persecuted, those fl eeing purely natural disasters or 
general violence are not living in states that have rejected a core feature 
of their identity. Their membership has therefore not been repudiated 
by their government, and so they are not in need of new membership 
elsewhere. They have a right to merely temporary protection in another 
state until returning home is safe.8

Below is a summary of this general argument:

1. All have a right to membership in a state.
2. Those who are persecuted are targeted for a core feature of their 

identity.
3. Therefore, their membership has been repudiated by their gov-

ernment.
4. Therefore, they have a right to obtain membership in another 

state.
5. Those who suffer from famine or general violence never had their 

membership repudiated by their government.
6. They therefore do not have a right to membership in another 

state.

One problem with the above is the second premise. It is not true that 
those persecuted because of their race, religion, social membership, or 
political opinion are necessarily targeted because of a core feature of 
their identity. Many individuals do not feel that their race is a core fea-
ture of their identity, and some do not feel that their religion is a core 
feature of their identity. An agnostic may not strongly identify with her 
agnosticism, but she is still persecuted if the government threatens to 
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Appendices 229

kill her unless she stops being agnostic. More generally, a person may 
be targeted for being of a given race, religion, or social group they do 
not identify with, as when individuals with one Jewish grandparent 
were targeted during the Holocaust, because it was presumed they were 
Jewish, and individuals with glasses were targeted during the Cambo-
dian genocide, because it was presumed they were part of the suspect 
class of intellectuals.9 If being persecuted does not indicate that a core 
feature of a person’s identity is rejected, there is no reason to believe 
persecution indicates a special severing of membership compared to 
other forms of life-threatening treatment.

There is another problem with the Membership Claim. A person 
can be persecuted but remain a member of the state, so long as they 
are persecuted by independent militias who do not represent the 
state. Such a person’s bond with their government can remain intact 
if their government is doing everything to stop the militias’ actions. 
Once the government succeeds, they can return home. If this is true, 
there is no reason to distinguish all those fl eeing persecution from all 
those fl eeing general disasters: both could be in need of only tempo-
rary protection.

Lister, a proponent of the Membership Claim, addresses this objec-
tion. He argues that when militias target individuals, the militias usurp 
the state’s authority, essentially becoming the state. The state is there-
fore repudiating victims’ membership, because the state has become 
the militias engaging in persecution.10 For example, when Hutu mili-
tias targeted Tutsi citizens, the power of the original Rwandan govern-
ment became usurped, and the true state was represented by the Hutu 
militias. The state – represented by the Hutu militias – repudiated the 
membership of Tutsi residents, and these residents therefore had a right 
to citizenship elsewhere.

Such an explanation, however, rests on a view of the state rejected 
by many refuges themselves. When a refugee fl ees a militia that has 
usurped the government, the government may remain in exile. When 
refugees feel a strong bond to such governments-in-exile, and feel 
this government is the true representative of the state, they may plan 
to return to their homelands when these governments-in-exile gain 
power. From the refugees’ own perspective, their bond with their state 
remains strong. Just as those fl eeing famine or natural disasters still 
maintain a bond with their state, even if the government is powerless to 
stop the famine and natural disaster, refugees fl eeing persecution from 
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230 The Ethics and Practice of Refugee Repatriation

militias can maintain a bond with their state, even if the government is 
powerless in preventing these militias from functioning.

Importantly, when one’s bond remains intact, one might still have a 
right to citizenship in another state. This is because, even when one’s 
bond remains intact, one cannot always experience one’s citizenship 
in practice. All those who cannot live in their home countries, because 
their lives will be at risk from hunger or ill health, cannot vote in their 
home countries, engage in public debate in their home countries, work 
in their home countries, or enter and exit their home countries safely. 
Assuming such a circumstance will continue for a prolonged period of 
time, their access to citizenship is severed in practice, providing a com-
pelling reason to access citizenship elsewhere.

We might claim, as Lister does, that those who are directly tar-
geted by their government are more likely to require protection for an 
extended period of time, in contrast to those fl eeing natural disasters 
and general violence, who can safely return home after a shorter period 
of time.11 But that is not necessarily true: those fl eeing life-threatening 
poverty may fi nd that their home country cannot ensure their food 
security for decades, while those once targeted for their ethnicity may 
be able to return safely to their home states soon after. The relevant cri-
teria for new citizenship, then, should not be based on whether one was 
targeted, but on how long one is required to remain abroad. If this is 
true, then those fl eeing persecution, and those fl eeing non-man-made 
disasters, ought to obtain similar conditions for asylum: all individuals 
have a right to initial protection, and then eventually obtain the right 
to citizenship if they have been unable to return home for a signifi cant 
number of years.

There is a fi nal objection to the Membership Claim. It is not true that 
one can only have one’s membership repudiated by being persecuted. 
A person can have their membership repudiated if they are no longer 
benefi ting from the state, even if they are not targeted by this state. 
This is because, more generally, a person can lose membership when 
no longer receiving a benefi t constitutive of membership. For example, 
if a member of an insurance plan receives a letter informing her that no 
pay-outs would ever be provided, due to insuffi cient funds in the plan, 
she would no longer be a member of the insurance plan in any relevant 
sense. The same can be said about those leaving states unable to protect 
their rights to life. Assuming that being a member of a state is constitu-
tive of receiving minimal protection from the state, these individuals are 
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no longer members of the state. They therefore have a right to member-
ship elsewhere.

To account for some of the objections above, we might adopt another 
version of the Membership Argument. Shacknove’s Membership Argu-
ment, one of the earlier versions, begins with the empirical premise 
that individuals experience insecurity from other humans when living 
outside the confi nes of society. They experience theft, murder, and rape 
in the absence of protection from clans, tribes, and states. The purpose 
of the state today, he argues, is to mitigate these insecurities, ensuring 
that citizens are not harmed by outsiders, nor harmed by each other. 
When the state fails to protect citizens in this manner, it no longer has a 
special bond with its citizens, and those harmed are no longer true citi-
zens. Because all individuals have a right to citizenship, such individuals 
have a right to citizenship abroad as refugees.

Shacknove emphasizes that only those fl eeing man-made harms 
are refugees, because the function of the state is to protect humans 
from other humans. He notes, however, that many natural disasters are 
caused by humans: humans are responsible for the failure to build infra-
structure to counteract fl oods, responsible for a failure to reduce carbon 
dioxide emissions to counter climate change, and responsible for a fail-
ure to create an economy that can withstand droughts. Nearly all those 
fl eeing economic and natural catastrophes, then, are refugees.12

Shacknove’s account nonetheless implies that, if an individual is 
fl eeing a disaster caused by no other human, they are not refugees. An 
individual suffering from a fl ood, virus, or drought for which nobody is 
responsible, and which nobody could prevent, keeps their bond with 
their home government according to Shacknove’s account. They there-
fore have no right to citizenship in a new state.

Shacknove’s account suffers from weaknesses similar to those plagu-
ing the fi rst Membership Claim. Even if one is fl eeing harms from other 
humans, it does not follow that one’s membership has been repudiated; 
one can retain membership if one is attacked by a militia, and one’s 
own government remains committed to protection. Just as those fl eeing 
a virus can retain their bond with the government, even if the govern-
ment is temporarily powerless in the face of the virus, those fl eeing a 
militia can retain their bond with the government, even if the govern-
ment is powerless in the face of the militia.

More importantly, one can cease to be a member of a state that is 
unable to prevent entirely non-man-made disasters. Perhaps the best 
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232 The Ethics and Practice of Refugee Repatriation

example of this is an individual on a sinking island. Assuming the island 
is sinking for reasons unrelated to human actions, and assuming there 
is no way to prevent the island from sinking, and assuming there are 
no other territories where the state can be reconstituted, the island’s 
residents will soon no longer have citizenship in a state. If all individu-
als have a right to citizenship in a state, then such individuals have a 
right to citizenship in another state, rather than being forced to drown 
as the island sinks, or living the rest of their lives as stateless people in 
other countries.13

In short, the Life Claim remains more compelling than alternative 
claims, which is why I adopt this claim throughout the book. And, as 
noted above, one can still accept the arguments throughout the book 
while rejecting the Life Claim. The arguments simply become narrower 
in scope, limited to a narrower range of individuals.
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234 The Ethics and Practice of Refugee Repatriation

APPENDIX B: TOTAL RETURNING, MONEY, 
AND DETENTION IN ISRAEL

Month Total returning 
to South 

Sudan, Sudan, 
and Eritrea

Money paid 
to South 

Sudanese, 
Sudanese, 

and Eritreans

Signifi cant 
events

May–June 2012 1,200–3,000 to 
South Sudan

$1,5001 South Sudanese 
told they will 
be detained 
indefi nitely or 
deported if they 
do not repatriate.

July–August Unknown 0–100

September Unknown 0–100 On September 
16, 2013, the 
High Court of 
Justice invalidates 
provisions of 
Anti-Infi ltration 
Law which allows 
for prolonged 
detention.2

The government 
then issues a new 
procedure allowing 
the state to arrest 
anyone suspected 
of criminal acts, 
without trial.3

October Unknown 0–100 Human rights 
organizations 
submit petition 
against procedure 
above.4

November 2012 
– February 2013

Unknown 0–100
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March 2013 53 $1,5005 UNHCR submits 
a request to fi le a 
friend of the court 
brief with the High 
Court of Justice on 
March 7, 2013.6

In an initial hearing 
at the High Court of 
Justice on March 12, 
an order is issued 
for the government 
to explain why the 
amendment to the 
Anti-Infi ltration 
Law should remain 
intact.7

April 59 $1,500

May 70 $1,500

June 75 $1,500 State prosecutor 
announces that the 
state is unlikely to 
accept any claims of 
Eritrean nationals 
for refugee status.8

July 164 $1,500

August 170 $1,500 Hotline for 
Migrant Workers 
reports slight 
improvements 
in living conditions 
in detention 
facilities.9

September 89 $1,500 Nullifi cation of 
Anti-Infi ltration 
amendment which 
allows detention of 
asylum seekers.10
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236 The Ethics and Practice of Refugee Repatriation

October 180 $1,500 Interior Minister 
Gideon Saar 
proposes plan to 
Prime Minister 
Netanyahu to raise 
grant from $1,500 
to $5,000. No fi nal 
decision reached 
and no asylum 
seekers released, 
despite High Court 
order.11

November 116 From mid- 
to late 
November: 
$3,500

Following the 
human rights 
petition to the 
high court, some 
detainees released. 
Cabinet approves 
increasing payment 
from $1,500 to 
$3,500 in mid-
November.12

December 295 $3,500 Knesset passes 
new amendment, 
detaining new 
asylum seekers 
for one year.13

January–August 
2014

Approximately: 
3,31214

Average per 
month: 414

$3,500 Asylum seekers 
continue to be 
detained.15

Notes

 1. Based on the 128 interviews conducted with returnees to South Sudan.
 2. Amnesty International, “Blind to Violations, Deaf to Obligations: Israel’s 

Human Rights Record: Amnesty International Updated Submission 
to the UN Universal Periodic Review, September 2013,” <https://www.
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